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LYNCH, Circuit Judge. A jury convicted WIIiamThurston,

a vice president of Danon Cinical Testing Laboratories, Inc., of
conspiring to defraud the Medicare program of over five mllion
dollars. The fraud charged i nvol ved t he mani pul ati on of physici ans
into ordering unnecessary ferritin blood tests®! for Medicare
beneficiaries, in violation of 18 U S.C. § 371 (2000).

The essence of the schenme charged was t hat Danon, through

Thurston and others, bundled the ferritin blood test -- previously
ordered by doctors less than two percent of the time -- into a
panel of blood tests known as the LabScan -- which was ordered

thirty to forty percent of the tine. When doctors or patients
(instead of insurers) paid for the bundl ed LabScan, Danon provi ded
the ferritintest for free, | eading doctors to believe there was no
extra charge for this test. Doctors were not told that, when
Medi care paid for the bundl ed LabScan, Medi care was charged extra
for the ferritin test. I ndeed, both a letter and marketing
materials indicated the added ferritin test was "free"; that is,
that there was no charge beyond t he standard LabScan charge. Those
unnecessary ferritin tests were not free to Medicare. Danon
charged Medicare roughly $21 per ferritin test on top of the
approxi mately $24 charged for the LabScan. Nor were doctors told

that the ferritin test could be ordered separately; the test

! The ferritin iron test neasures the nunber of atons per
nol ecul e of circulating ferritin. Ferritin is a binding protein
whi ch delivers iron to iron storage cells.
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requisition formdid not offer that option. The physicians, then,
were i nduced to order and to certify as nedically necessary a | arge
nunber of ferritin tests which were not nedically necessary.

The governnent's theory was that Danmon did this to of fset
Medi care's 1988 reduction in reinbursement rates of sixteen
percent, which was projected to cause Danpon an estimated annua
| oss of $800,000 in revenues. In just one of Thurston's |abs, the
orders for ferritin tests were expected to increase from
approxi mately three hundred per nonth to roughly ten thousand per
nmonth. Thurston testified that he was innocent, and neither had
know edge of nor responsibility for key conponents of the
conspiracy. The jury disagreed.

Al t hough the sentencing guidelines called for a sentence
of sixty-three to seventy-eight nonths, the district court
sentenced Thurston to only three nonths' inprisonnent. It did so
by granting a downward departure to "correct” a perceived disparity
between a five-year sentence of inprisonnent for Thurston and the
sentence of three years' probation given to the conpany President,
Joseph Isola, who had pled nolo contendere and assisted the
government. Its second ground for departure was its sense that the
good works Thurston did for his church and comunity were
extraordi nary.

This sentence outraged the prosecutors, who appeal ed,

arguing that the district court |acked the power to depart downward



for any of the reasons it gave, and that, even if a departure were
appropriate, the extent of the departure was excessive. The
governnment al so appeals the district court's failure to inpose a
fine, on the basis that the Sentencing Guidelines, if not the
statute, mandated a fine. Finally, the prosecution argues that if
sone departure for good works was warranted, the district court was
required to address an issue it avoided: the governnent's request
for an upward departure on the basis that Thurston had obstructed
justice by conmmtting perjury on the wtness stand.

Thurston al so appeal s, arguing that the conviction nust
be vacated because the prosecution was barred by the statute of
limtations, because he was entitled to a jury instruction and to
acquittal on the basis that he reasonably interpreted the law to
nmean he could rely on the physicians' certifications of nedica
necessity, and because of other errors. In addition, Thurston
argues his sentence was too high because the sentencing base
of fense |evel calculation for anobunt of [oss, either actual or
i nt ended, was unproven and excessive. Thurston also defends the
downwar d departure.

Several inportant issues are raised by these appeals.
The governnent's appeal requires us to address the effect of the
new Prosecutorial Renedies and Tools Against the Exploitation of

Chil dren Today Act of 2003 (PROTECT Act), Pub. L. No. 108-21, 117



Stat. 650,2 on the standard the courts of appeals use to review
downward departure decisions by district judges in sentencing, as
well as the availability of a downward departure for a record of
good works, U S.S.G 8 5HL.11. Thurston's appeal invites, inter
alia, clarification of the defense doctrine <concerning a
def endant's reasonabl e interpretation of the | aw, the i ssue of when
a statute of limtations defense nust be raised; the ram fications
of atrial judge's failure to respond to jury instructions proposed
by counsel; the evidence needed to show an intended | oss; and the
guestion of whether fines are nmandatory.

In the end we sustain the conviction but find the
sentence was in error.

. Facts

W state the facts as the jury could reasonably have

found them including a fair description of the defense evidence.

A. Background

Medi care provides certain nedical services and care,
including clinical |aboratory testing services, to persons aged
sixty-five and ol der and to persons with disabilities. At the tine
of the conspiracy, Medicare was adnm nistered by the Health Care
Fi nanci ng Adm ni stration (HCFA), a division of the U S. Departnent

of Heal th and Human Services. HCFAin turn contracted with private

2 This Act is also known as the Anber Alert bill. It includes
changes put forward in the so-called Feeney Amendnent.
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i nsurance conpanies ("carriers" and "internediaries") to handle
claims for reinbursement to Medicare program beneficiaries. By
| aw, Medi care only reinburses clinical | aboratory services if those
services were nedi cally necessary for the treatnment or di agnosi s of
a beneficiary's illness or injury. 42 U.S.C. § 1395y(a)(1)(A
(2000); see also 42 CF.R 8 424.10(a) (1988). Medicare did not
generally reinburse screening tests. Medi care rei nbursed one-
hundred percent of the cost of necessary clinical blood tests.
Danon was, at the time, a Massachusetts corporation that
provided clinical |aboratory testing services to physicians,
hospital s, health maintenance organizations, and their patients
nati onwi de. Approximately thirty percent of Danpbn's revenues were
from Medicare. Danobn owned and operated a national system of
clinical |aboratories, and Danon was an approved Medi care provi der.
Wien Danon billed the Medicare program it submtted to the
carriers a HCFA 1500 form saying that it certified the lab tests
were mnedi cally necessary. Physicians did not see those bills.
Thur ston served as Regional Vice President of Danon from
1987 to 1990, and was responsible during all or part of this tine
for Danon's regional |aboratories in Newbury Park, California;
Phoeni x; Chi cago; and San Franci sco. His office was at the Newbury
Park | ab; he traveled to the other |abs and was in regular phone
cont act . Thurston was pronoted to Senior Vice President of

Qperations in 1990. Thereafter, he relocated to the conpany



headquarters i n Needham Massachusetts and supervi sed only the San
Franci sco | ab. Another conpany purchased Danon in August 1993;
Thurston |later sw tched enpl oyers and noved to Ut ah.

B. Theories of Prosecuti on and Def ense

The governnent's theory was that the defendants tricked
doctors into ordering nedically unnecessary tests, for which
Medi care paid. Danon added little-used tests to nore popul ar
panels of tests; it then tricked doctors by concealing that the
panel s coul d be ordered without the added tests and that Medicare
was being charged for the tests. To conceal from doctors
t hat Medi care was bei ng charged, and to encourage doctors to order
ferritin tests regardless of nedical necessity, the defendants
charged doctors and patients little or no extra fee for the added
tests; provided literature saying that ferritin was provided free;
otherw se failed to disclose to doctors the cost to Medi care of the
expanded LabScan; and made it difficult to order the bundl ed test
wi thout ferritin.

The defense theories were that there was no conspiracy
and, if there were, then Thurston was not a knowi ng participant.
The defense contended that Danmon conplied with existing Medicare
regul ations, which neither prohibited bundling nor inposed a
requirenent on the lab to disregard a physician's certification
that tests were nedically necessary. It further argued that even

i f Thurston's interpretation of the regulations was incorrect, it
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was objectively reasonable, and so Thurston |acked the required
crimnal intent. Thurston's defense was al so that any fraud was
carried out by his subordinates, wthout his know edge. He
testified that he did not instruct the labs to add ferritin; did
not authorize or condone any decision to forego a fee increase for
doctors or private-pay patients on the expanded LabScan; did not
i nstruct subordinates to conceal that doctors could order a LabScan
wi thout ferritin; and had nothing to do with requisition fornms or
particul ar pieces of marketing literature.

C. Evi dence of Conspiracy to Defraud

1. Addition of Ferritin

In late 1987, HCFA announced that effective April 1,
1988, Medi care woul d reduce by al nost si xteen percent the fees paid
to | aboratories, including Danon, for providing clinical |aboratory
services to beneficiaries. If Danon nmaintained its existing
practices and fee structure, then Danon would |ose $800,000 in
revenues during the first year alone, as Thurston knew. O that
amount, nore than $500,000 of the annual |osses would occur at
Thurston's four regional |aboratories.

There were corporate discussions, which included
Thur ston, about howto offset this [oss. As a result, Danon added
its ferritin test to the LabScan, a panel of nore than a dozen
bl ood chem stry tests perforned by a single machi ne on one bl ood

sanpl e. The ferritin test was performed on separate equi prent.
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Danmon bundl ed ferritin with the LabScan from 1988 to at | east m d-
1993. The LabScan had been requested on at least thirty-five to
forty percent of the orders submtted to Thurston's regional
| abor at ori es. By contrast, doctors rarely ordered the ferritin
test. The general manager of one of the |aboratories Thurston
oversaw estimated that only one to two percent of the orders for

bl ood tests included a request for a ferritin test.

Nothing in the nmedical literature at the tinme showed
ferritin was necessary for all persons receiving LabScans. | ndeed,
it was not. A famly practitioner testified that he needed

ferritin less than ten percent of the tinme it was included as part
of the LabScan. Simlarly, an internist testified that he needed
the ferritin test for very few of his Medicare patients.

The plan to add ferritin to the LabScan was di scussed at
a general managers neeting in January 1988 and at a md-year
financial neeting for the western region in March 1988. Thurston
attended both neetings. In late Mrch, Thurston personally
approved the addition of ferritin to the LabScans offered by the
Newbury Park, San Francisco, and Phoeni x |l abs.® Thurston initially

acqui esced when the Phoenix |ab sought permission not to add

® There was abundant evidence that Thurston instructed his
subordinates to add ferritin. For exanple, the general nmanager of
the Chicago | ab had contenporaneous notes of a conversation wth
Thurston in 1988 indicating that Thurston told himto add ferritin
to the LabScan. The manager of the San Francisco lab also
testified that Thurston called himand told himto add the ferritin
test to the LabScan.
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ferritin; in August 1988, however, after Thurston sawthe financi al
results fromthe addition of ferritin at his other |abs, Thurston
ordered the Phoenix |lab to add the test to the LabScan.

Thurston presented evidence that the decision to add
ferritin was nmade at a lower level for legitimte reasons.
Thurston and Isola testified that at the general nanagers neeting
in early 1988, managenent decided to allowindividual |aboratories
to determ ne whether to add ferritin to the LabScan. There was
al so testinony that Danon's sales force nmade requests to the sales
manager s and general nanagers of individual |abs to add ferritinto
t he LabScan, on the grounds that the new test woul d make the pane
nore conpetitive.

2. Differential Charging for Ferritin Test

a. Thurston's Know edge of Price Differential

Medi car e provi ded one rei nbursenent for the ferritin test
and a separate rei nbursenent for the LabScan panel. 1In 1988, for
exanpl e, Medicare paid $24.05 for a LabScan and $20.86 for a
ferritin test.

Thurston's |abs submitted to him capital expenditure
requests (CERs) to help with the decision whether to bundle the
tests. CERs were financial projections conparing the additiona
revenues (from Medi care rei nbursenents) and costs (partly fromthe

pur chase of new equi pnent) that would result fromthe addition of

-10-



ferritin to the LabScan.* These CERs assuned there would be no
increase in the charge to doctors and patients for a LabScan with
ferritin. Thurston discussed and then signed the CERs. They
projected | osses of revenue from doctors and patients (who would
receive free ferritin tests) and nmassive increases in revenue from
Medi care rei nbursenents. One | ab, for exanple, projected that the
nunber of ferritin tests performed for Medi care beneficiaries would
grow from25 per nonth to 1,946 per nonth -- increasing revenues by
$10, 308 per nmonth. Overall, Thurston's |labs projected that they
woul d i ncrease their Medi care rei nbursenents by approxi mately $1. 16
mllion per year by adding ferritin to the LabScan; if multiplied
by five years, this increase would be $5.8 nmillion. The capital
expenditure requests were best-case projections, assumng that
every doctor who would otherwi se have ordered a LabScan w thout
ferritin woul d now order a LabScan with ferritin.

Danon sought reinbursement (at different rates) for
ferritin tests from Medicare, CHAMPUS,® and other insurers, but
provided themfor free to doctors and patients. Thurston said he

was unawar e doctors were not being charged. But Thurston approved

* The defense argues that the CERs were prepared for the
rel at ed purpose of justifying, to Danon executives, the purchase of
equi pnent to carry out a higher volunme of ferritin tests.

® CHAMPUS is the Civilian Health and Medical Program of the
Uni fornmed Services, a health benefit and insurance program for
dependants of mlitary personnel that is admnistered by the
Departnent of Defense.
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the decision by a nunber of his labs to adopt this policy of
differential pricing depending on the client, and the CERs assuned
no price increase for doctors and patients. Thurston instructed a
subordinate to add ferritin at no charge to doctors; Thurston was
present at a neeting in which another executive announced the no-
charge policy; and Thurston received a neno saying that there was
no price increase for doctors at a |ab he oversaw. Wt nesses
testified that physicians are highly price-sensitive about charges
for lab work and mght object to the automatic inclusion of
ferritin unless the test were provided for free. At | east
initially, many or all of Thurston's labs increased the charge to
private i nsurance conpani es for a LabScan based on the addition of
ferritin. However, any price increase for private insurers on the
expanded LabScan was nuch smaller than the cost increase to
Medi car e.

Thurston presented evidence that two of his labs did
increase the price for physicians; that this price increase
provoked conplaints by doctors; that he was infornmed of these
conplaints; and that he responded that doctors could not obtain a
LabScan with ferritin unless they paid the higher price. He also
present ed evi dence that the no-charge approach was a devi ation from
corporate policy and was initiated by the heads of individual |abs;
that he did not find out about any price differential until years

after it had been inplenented; and that he sought to correct any
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price differential as soon as he discovered it. Thurston testified
that he did not authorize, condone, or ratify a decision not to
increase the price of the LabScan based on the addition of
ferritin.

b. Concealing Price Differential from Doctors

Thurston's | abs took steps to conceal fromdoctors that,
in addition to the LabScan charge, Medi care woul d pay an extra fee
for the ferritin tests. No letters were sent to doctors advising
them that Medicare would be charged separately for the ferritin
test. To the contrary, in April and May 1988, letters were sent to
physi cians notifying themthat the ferritin test was going to be
automatically added at "no extra cost.” In Newbury Park, stickers
were also printed and added to physicians' brochures and
directories saying, "Ferritin Automatically Included at No Charge."
O course, as to Medicare patients, these statenents were untrue.

Thurston testified that he did not pre-approve the
letters or stickers saying ferritin would be provided free to
custoners. Thurston portrayed hinself as a hands-off manager who
trusted subordinates to build in a charge to physicians and to
accurately pronote the expanded LabScan.

Several physicians testified they were initially unaware
that Danon charged Medicare for the ferritin conponent of the
expanded LabScan. A nunber of Danpon customers protested, and even

switched | abs, when they belatedly discovered Danon was chargi ng
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Medi care for ferritin tests conducted as part of the LabScan. Wen
doctors tol d Danon sal es representatives that they did not need t he
additional test, sonme were told that a LabScan without ferritin
woul d cost nore than a LabScan with ferritin. A mgjor client
referred Danon to a newspaper article criticizing the practice of
bundling tests into panels and profiles, and warned Danon that its
failure to educate doctors about the conposition of and
alternatives to its panels would subject it to ongoing criticism
Thur st on was i nforned of these conplaints, which were witten up in
nmont hl y managenent reports he received in 1989 and 1990. Despite
these conplaints, Thurston did not cause a letter to be sent to
doctors informng them of the extra charge for ferritin to
Medi car e.

Danon also collaborated with HMOs operating on a
capitation basis (i.e., paying a flat nonthly fee for each HMO
menber) to reduce utilization of bundl ed tests such as the LabScan.
For exanple, one of Thurston's |abs added to its HMO requisition
forma checkbox for a LabScan wi thout ferritin. Danon nmade no such
effort to assist Medicare.

3. Availability of LabScan Wthout Ferritin

Thurston instructed subordinates to take specific steps
that hid the fact that the LabScan could be ordered w thout
ferritin and made it difficult for doctors to order the LabScan

separately. For exanple, Thurston told the general manager of the

-14-



Newbury Park | ab not to advertise or pronote the fact that doctors
could still order a LabScan without ferritin. Simlarly, Thurston
hel ped nake the decision to omt, from the Newbury Park letter
announci ng to doctors the addition of ferritin to the LabScan, the
test code for ordering a LabScan without ferritin. The standard
requi sition fornms used by Thurston's | abs did not change foll ow ng
the addition of ferritin to the LabScan; there was a checkbox for
the "LabScan" (which now included ferritin) but no box for the
"LabScan without ferritin" or the "LabScan with ferritin."

During the conspiracy period, there were at least two
ways for doctors to order the LabScan without ferritin. They could
handwite such an order on a standard requisition form or they
could request and obtain a custom zed requisition form with a
checkbox for the LabScan without ferritin. A nunber of doctors and
institutions took advantage of these options.

Thurston testified that he did not tell anyone to conceal
or refrain from advertising that the LabScan could be ordered
wi thout ferritin. There was testinony that, after Thurston | earned
in 1991 that the front of a requisition form used by one of his
| abs did not disclose the inclusion of ferritin in the LabScan, he
instructed a subordinate to list it on the front and the form was

so anended.
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4. Apolipoprotein

Danon al so added an apoli poprotein test to its coronary
risk panel in 1989. Before apolipoprotein was added to the panel,
clients ordered it very rarely. The standard requisition forms
Danon used after adding apolipoprotein to the panel also did not
of fer a checkbox for a coronary risk panel w thout apoli poprotein.
Foll owi ng the addition of apolipoprotein, the cost to doctors of
the coronary risk panel increased by five dollars. Medi car e
rei nbursed apolipoprotein separately at a rate well above five
dol | ars. Thurston participated in the decisions about the
addition, the requisition forns for, and the extra charges for
apol i popr ot ei n.

D. Thurston's "Reasonable Interpretati on" as Evidence of Lack of
Crimnal Intent

Thur st on present ed evidence that from1988 to 1993 it was
an industry-wide practice for labs to rely on the doctors who
ordered tests to meke determnations of nedical necessity.
Because, prior to 1994, doctors did not normally share their
di agnoses with | abs, |abs did not have the information required to
gauge nedi cal necessity. Danon enpl oyees did not believe that they
certified tests as nedically necessary when they submtted HCFA
1500 forms with Medicare bills. Instead, they believed it was the
doctors who ordered LabScans who nade the certification.

Two expert witnesses testified that it was appropriate in

1988 to include ferritinin a blood chem stry panel. The bundling
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of different tests into panels was |lawful under Medicare
regul ations. There was testinony that technol ogi cal changes during
the 1980s made it possible to autonate the ferritin test, which
presumably made it nuch cheaper to conduct. Wtnesses for both
sides testified that by 1988 some of Danobn's conpetitors offered
ferritin as part of their blood chem stry panel and so Danbon added
the test to stay conpetitive.

1. Procedural History

A. | ndi ct nrent _and Tri al

On January 22, 1998, a thirty-ni ne paragraph singl e-count
i ndi ct ment charged Thurston and t hree ot her fornmer Danon executives
-- Joseph Isola, Beno Kon, and Gerald Cullen -- with conspiring to
defraud HCFA in violation of 18 U.S.C. § 371° by causing doctors to
order unnecessary tests by adding a test for ferritin to a pre-
exi sting panel of diagnostic blood tests, and by adding a test for
apol i poproteins to a profile used to assess coronary artery
di sease. The conspiracy period was fromJuly 1987 to August 1993.

| sol a, President of Danon, pled no contest and, pursuant
to his plea agreenent, was sentenced to three years' probation and
a one-hundred dollar special assessnent. Kon, Corporate
Controller, died during the proceedings. Cul l en, Senior Vice

President for Operations, was tried before the district court in

¢ Danbn was separately indicted for conspiracy to defraud
HCFA, on the basis of the same events.
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Cctober 2001 and acquitted at the close of the governnent's
evidence. |In addition, Danon pled guilty on Cctober 11, 1996 to
conspiracy to defraud by bundling ferritin with the LabScan and
apol i poprotein with the cardiac risk panel. The conpany was
sentenced to pay a $35,273,141 fine, and |l ater entered into a civil
settlenent under which it paid the United States and the state
Medi cai d prograns an additional $83, 756, 904.

Thurston was tried before a jury in Novenber and Decenber
2001. The trial |asted three weeks. At the close of the
government's evi dence, the district court granted Thurston's notion
for judgnent of acquittal as to the indictnment's apolipoprotein
al l egations, ordered these allegations stricken, and explained to
the jury that only the ferritin allegations remained. The jury
found Thurston guilty. Thurston's subsequent notions for judgnent
of acquittal and for newtrial were denied. The procedural rulings
at trial which Thurston attacks are described bel ow.

B. Sentencing

The district court sentenced Thurston to three nonths'
i mprisonment (with a judicial recomendation that the term be
served in a halfway house), followed by twenty-four nonths of
supervised release (of which the first three nonths were to be
served in home detention). The court inposed a one-hundred doll ar
speci al assessment and no fine. The Pre-Sentence Report (PSR) had

reconmended a Total O fense Level of twenty-six and a Crim nal
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Hi story Category of one. The PSR identified the base offense | evel
as six. It recormended a fourteen-|level upward enhancenent for an
intended loss of at least five mllion dollars; a two-I|evel
enhancenment for nore than mnimal planning; and a four-Ievel
enhancenent for a |eadership role. It also suggested that an
enhancenment for obstruction of justice was appropriate, on the
grounds that Thurston perjured hinself at his trial. The PSR
recoormended the statutory maxinum term of sixty nonths'
i mprisonment and noted that both the statute and the guideline
allowed for afine. 1t calculated that Thurston had a net worth of
$1, 526, 904.

The defense contested the PSR s recommendati ons.
Thurston requested a three-level decrease because the substantive
of fense of defrauding the United States was inconplete; a four-
| evel decrease because Thurston was a minimal participant; and a
two-| evel decrease for acceptance of responsibility. Thur st on
requested a downward departure on the grounds that he had an
extraordinary record of charitable work and comunity service; that
the of fense constituted aberrant behavior; and that there was the
potential for a large disparity with Isola's sentence.

The government argued that Thurston shoul d recei ve a t wo-
| evel upward enhancenent for obstruction of justice. O herw se, it
accepted the recommendations of the PSR The parties agreed that

any restitution had been nade by Danon, the corporate defendant.
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The district court sentenced Thurston at a hearing on
June 26, 2002 to three nonths' inprisonnent, a period of supervised
rel ease, and no fine. The district court granted a fourteen-|evel
enhancenent for the size of the intended loss, see US. S G
§ 2F1.1(b)(0) (1992 version),” a four-level enhancenent for an
aggravated role in the offense, see U S S G § 3Bl.1(a) (1992
version), and a two-level enhancenment for nore than mnimal
pl anni ng, see U.S.S.G § 2F1.1(b)(2) (1992 version). The court did
not explicitly rule on the governnment's request for an obstruction
of justice enhancenent, see U S.S.G 8§ 3ClL.1 (1992 version), or
Thurston's request for a three-level decrease for failure to show
conpl etion of the substantive offense, see § 2X1.1 (1992 version).
Thurston's adjusted offense level of twenty-six and crimnal
hi story category of one yielded a guidelines sentencing range of
sixty-three to seventy-eight nonths' inprisonnent; this range was
trunped by the statutory maxi mumof sixty nonths for a violation of

18 U.S.C. § 371.

"US S G 8 2F1.1 was deleted by consolidation with U S.S. G
8§ 2B1.1 effective Novenber 1, 2001. See United States v. Gonzal ez-
Alvarez, 277 F.3d 73, 77 n.3 (1st Cr. 2002). Under the current

Guidelines, a loss exceeding $2.5 mllion warrants an eighteen-
| evel upward enhancenent. US S G § 2Bl 1(b)(1). When the

GQuidelines in effect at the tinme of sentencing are nore stringent
than those in effect at the tinme of the offense, the latter are
normal ly used, partly to avoid any hint of an ex post facto
increase in penalty. United States v. Ml donado, 242 F.3d 1, 5
(1st Gir. 2001) (citing United States v. Harotunian, 920 F. 2d 1040,
1041-42 (1st Cir. 1990)).
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During the hearing, the governnent confirned that
Thurston had been offered (and had rejected) a plea agreenent
"along the lines" of the one that Isola had accepted. Over the
governnent's objections and argunents, the district court then
departed downward on the basis of Thurston's record of charitable
wor k and community service and the di sparity between Thurston's and
| sola's sentences. The court then solicited the governnent's
recomrendati on about the extent of the departure. The government
responded that, if the court chose to depart, then it shoul d depart
no further than the sentencing guidelines for a perjury conviction,
whi ch woul d be an offense |evel of twenty (six less than that of
t he underlying offense), for a sentencing range of thirty-three to
forty-one nonths' inprisonnent. The court then departed by at
| east sixteen |evels.

The governnment appealed the sentence and Thurston
appeal ed his conviction and sentence.

[11. Thurston's Appeal from his Conviction

Thurston was convicted under 18 U S.C 8§ 371, which

provi des:

If two or nore persons conspire either to commt any
of fense against the United States, or to defraud the
United States, or any agency thereof in any manner or for
any purpose, and one or nore of such persons do any act
to effect the object of the conspiracy, each shall be
fined under this title or inprisoned not nore than five
years, or both.
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A. Statute of limtations

Thurston argues that the trial court erred in not
granting his post-verdict Rule 29 notion for acquittal, because the
governnment had not proved an overt act during the limtations
period, and in not sua sponte instructing the jury on the statute
of limtations.

The statute of Iimtations for 18 U.S.C. 8 371 crimes is
t he general five-year statute of limtations containedin 18 U. S. C
§ 3282. Here, that five years ran back fromJanuary 22, 1998, the
date of the indictnent, less the six weeks during which Thurston
agreed to toll the limtation period. The governnent, therefore,
had to prove an overt act was done on or after Decenber 11, 1992.
The indictnment properly alleged at |east eight overt acts within
the limtations period.

Thurston did not raise the defense of statute of
limtations either before or at trial, did not request an
instruction on the defense, and did not object when the judge
i nstructed wi thout addressing the i ssue. Thurston first raisedthe
i ssue by Rule 29 notion after the verdict. The government says
Thurston raised the issue too |ate. There is a prelimnary
question of when such a notion should be raised, a question
af fecting our standard of review

"The statute of limtations is a defense and nust be

asserted on the trial by the defendant in crimnal cases .
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Bi ddi nger v. Conmir of Police, 245 U. S. 128, 135 (1917). Here the

i ndi ct mrent adequately pled facts to establish that the crinme was
withinthe limtations period. Thurston was not required to raise
the defense before trial under Rule 12(b)(3), Fed. R CrimP. Nor
would it have made sense for him to do so, since the defense
depended on what the governnment proved or failed to prove at trial.
In acrimnal case a defendant need only plead as to the accusation
of guilt in the indictnent and need not raise the statute of
limtations as an affirmative defense before trial.® Thurston
m st akes these truisnms for an argunent that he need not raise the
limtations defense at all before the jury delivers a verdict of
guilt.

The governnent says Thurston has waived® the issue and
may not raise it at all. Absent an explicit agreenent to waive the
defense, we treat the issue as a forfeiture and not a waiver,
contrary to the governnent's argunent. This was not an i ntenti onal
rel i nqui shnment or abandonnment of a known right, the definition of

a waiver. The issue of failure to assert the defense was vi ewed as

8 By contrast, in a civil case, a defense of statute of
[imtations nust be raised in an answer or it is |ost. Fed. R
Cv. P. 8(c); In re Cunberland Farns, Inc., 284 F.3d 216, 225-27
(1st Cr. 2002).

° A def endant may wai ve the defense of statute of limitations
by several neans, including by entry of plea of guilty, see
Acevedo- Ranpbs v. United States, 961 F.2d 305, 308 (1st Cir. 1992),
or by a voluntary agreenent, usually witten, such as in a tolling
agreenent, see United States v. Spector, 55 F.3d 22, 24 (1st Grr
1995). None of those situations is present here.
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forfeiture in United States v. O Bryant, 998 F.2d 21, 23 n.1 (1st

Cr. 1993). The rule we use -- that the defense of statute of
[imtations nust be raised at trial and, if not, is forfeited but

not waived -- is the rule in nbst circuits. See United States v.

Ross, 77 F.3d 1525, 1536 (7th Cr. 1996) ("[I1]t is widely accepted
that a statute of limtations defense is forfeited if not raised at
the trial itself.") (citing cases).

Thurston has indeed forfeited!® the defense that the
governnment did not prove facts that an overt act occurred within
the imtations period. The defense should have been raised at
trial. Waiting until after the jury has rendered a verdict of
guilt to raise a limtations defense for the first tinme is
inconsistent wth the characterization of the statute of
limtations as an affirmative defense and would unfairly sandbag
t he governnent.

Because this was a forfeiture and not a wai ver, there is

still plain error reviewavail able under Rule 52, Fed. R Cim P.
United States v. Qdano, 507 US 725, 731-32 (1993). Qur
conclusion is straightforward. The governnent's evidence

established overt acts by the conspirators within the limtations

1 Qur reasoning that the argunent has been forfeited woul d be
different if conpliance with the limtations period were either
jurisdictional or an elenent of the offense which the governnent
had the burden of proving. Here, when the limtations defense is
not an i ssue of |aw but is based on facts to be proven, the defense
nmust be raised at trial at the | atest.
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period, so there was no error at all as to the statute of
l[imtations, nmuch |ess plain error.

The gover nment showed t hat | abs overseen by Thurston (and
his co-conspirators) submtted tens of thousands of rei nbursenment
claims to Medicare after Decenber 11, 1992 for ferritin tests
conducted as part of LabScan orders. The governnent al so presented
anpl e evi dence that nany of these tests were nedically unnecessary
and were submitted by doctors unaware that Medicare would be
charged separately for ferritin.* It was not credible that the
ferritin test, ordered |l ess than two percent of the tine, suddenly
became nedically necessary thirty to forty percent of the tine
within the life span of the conspiracy.

Thurston also argues he was entitled to a jury
instructiononthe limtations point. By failing to request a jury

instruction and failing to object to the | ack of an instruction, he

has forfeited the argunent. Fed. R Cim P. 30; see United States

v. Gallant, 306 F.3d 1181, 1187 (1st Cr. 2002) ("[A] party unhappy
with a trial court's jury instruction [nust] pronptly state the

preci se objection after the instruction has been given."). As

1 For exanple, governnent witness Dr. Johnson testified that
he ordered the LabScan regularly for Medicare patients; rarely
needed a ferritin test; and, when he discovered that Danon charged
Medi care separately for ferritin, denmanded that ferritin be renoved
from panels he ordered. As denonstrated by a lab report the
defense introduced into evidence, Dr. Johnson continued ordering
the LabScan with ferritin for Medicare patients through m d-1993.
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there was no error, the plain error standard was not net. See Fed.
R Cim P. 30, 52(b).

B. Purported Lack of Crimnal |Intent and the Request ed Reasonabl e
| nterpretati on Requl ati on

Procedurally, the issue of reasonable interpretation
comes up in two ways: denial of Thurston's Rule 29 notions and

denial of his request for a jury instruction. Thurston's three

Rul e 29 notions -- at the end of the governnent's case, at the end
of the defense case, and after the verdict -- all argued that he
| acked the needed crimnal intent. Qur review is of whether a

rational fact finder could conclude, beyond a reasonabl e doubt,

that the governnent proved the elenents of the crinme, including

intent. United States v. Mrran, 312 F.3d 480, 487 (1st Cr. 2002).

Thurston also requested a jury instruction on reasonable
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interpretation of the law? and preserved his objection to the
court's rejection of the instruction.

Thurston argued he reasonably interpreted the law as
requiring that the treating physician, not the test |ab, certify to
the HCFA that the test ordered was nedically necessary and
reasonabl e, and that he and the conpany were entitled to rely on
that physician certification. Specifically, Thurston contended
that in the relevant tine period an independent clinical lab did
not vi ol ate any aspect of Medicare | aw by: (1) providi ng physicians
with a panel containing a ferritin test, so long as the physician

was given reliable and accurate information about the test and

2 The instruction he requested stated in part:

M. Thurston contends that an independent clinical
| aboratory does not violate any aspect of Medicare law in
provi di ng physicians with a profile or panel that contains a
serum ferritin test, so long as the physician is given
reliable and accurate information about the test and the
choice to select the profile or panel with or wthout the
added test.

M. Thurston al so contends that an independent clinical
| aboratory does not violate any aspect of Medicare law in
submtting a claim for reinbursenent, using a HCFA form or
ot herwi se, so long as the blood tests perfornmed were ordered
by a physi ci an.

| instruct you as a matter of law that these are
reasonable interpretations of the Medicare statutes,
regul ati ons and rul es.

In order for youto find M. Thurston guilty on the basis
t hat he caused physicians to order nedically unnecessary tests
for their patients, the governnent nust prove beyond a
reasonable doubt that these were not M. Thurston's
interpretations of the pertinent Medicare | aws.
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could select the panel without the test; or (2) submtting a
rei mbursenent claim using a HCFA formor otherw se, so long as a
physi ci an ordered the test perforned. This is one of his primry
argunments on appeal .

Whet her a particul ar defense doctrine i s gernmane depends
on the crime charged and the facts of the case. This is where
Thurston's argunent falters. He argues that he could not have had
the needed intent because enployees of clinical |abs, including
Thurston, "were unaware that they were actually certifying the
nmedi cal necessity of each test perfornmed for every patient” and
they could reasonably interpret the law to nean that the treating
physician, not the |aboratory, nmade the certification. The
argunent is beside the point.?*

Thur st on was not charged with maki ng a fal se statenment to
the United States, the falsity of which turned on an anbiguity in
what the law required. Nor was he charged with failing to nake a
statenment required by lawin a situation of parallel anbiguity. He
was not charged with falsely certifying the nedical necessity of
the tests ordered. He was charged with the crinme of conspiracy to
defraud the United States by i nduci ng physi ci ans through deceit and

trickery into certifying tests as nedically necessary when the

¥ Thurston argues it would be nonsensical to ask clinica
testing | aboratories to guarantee that a test ordered by a doctor
was in fact medically necessary. That question sinply is not
rai sed here.
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ferritintests were not necessary, thus | eadi ng Medi care to pay for
unnecessary servi ces.

Thurston's know edge of the Medicare regul ati ons and of
the fact that the ordering physicians would certify the nedica
necessity of the tests was, ironically, part of the proof of the
crime, not a defense. Thurston cannot, under 18 U S.C. § 371,
know ngly conspire to mslead and manipulate doctors into
certifying nmedically unnecessary tests which led to inproper
paynent of Medicare funds and then defend on the basis that he
comm tted no fraud because the doctors, not he, were the ones who
certified the tests as necessary.

Thurston's reliance on United States v. Prignore, 243

F.3d 1 (1st Gr. 2001), is msplaced. Prignore is part of a line
of cases charging false statenents or failure to make required
statenents, holding that intent should be neasured against an
obj ectively reasonabl e understandi ng of the | egal requirenments to
be met, and that a statenment is not in fact false or fraudulent if
it is based on an objectively reasonable interpretation of that
| egal requirement. See id. at 17-18. This court first applied

this principle in United States v. Rowe, 144 F.3d 15, 21-23 (1st

Cr. 1998), to a statenent that was not in fact false under an
obj ectively reasonable interpretation of a disclosure requirenent.
In Prignore, the conspiracy charged was to defraud and inpair the

functioning of the Food and Drug Admi ni stration, in connection wth
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its oversight and regul ati on of nmedi cal devices, through failure to
file reports which were required under certain conditions. The
fraud alleged was the failure to submt a pre-nmarket approval
i nformation supplenment to the FDA, but whether such a suppl enent
was requi red depended on the interpretation of certain regul ati ons.
The sane conditional requirement was true of certain testing
reports. The question was whet her defendants coul d obj ectively and
reasonabl y under stand one regul atory phrase, "affecting the safety
or effectiveness of the device," as being circunscribed by anot her
regul atory phrase, "intended . . . conditions of use." See 243
F.3d at 15.

No simlar question was presented here. Here, the
underlying crime was one of mani pul ati ng doctors into nmaking fal se
certifications so Danon could receive unwarranted Medicare
paynments. There is no material question about anbiguity in the
underlying legal requirenments and no gernane question about the
nmeani ng of the law. There was al so no i ssue of |lack of fair notice

of what the law requires, a concern underlying the Prignore/ Rowe

line of cases. A reasonabl e person knows it is wong to trick
others into doing sonething wong which one does not do directly
onesel f, especially in order to obtain personal gain. The Prignore
doctrine has no application given the crinmes charged and the facts

i nvol ved. Because the nature of the crime charged made the
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reasonabl e interpretation doctrineirrelevant, the jury instruction
i ssue di sappears.

C. Failure of District Court to Respond To All of Thurston's
Request ed | nstructions

Thurston argues that the district court viol ated Rul e 30,

Fed. R Crim P., which provides that

(a) In General . Any party may request in witing
that the court instruct the jury on the |aw as
specified in the request. The request mnust be

nmade at the close of the evidence or at any
earlier time that the court reasonably sets.
When the request is nade, the requesting party
nmust furnish a copy to every other party.

(b) Ruling on a Request. The court nust informthe
parties before closing argunents how it intends
to rule on the requested instructions.

Thurston is correct: the district court failed to inform the
parties of how it intended to rule on each of the requested
instructions before closing argunents, as required by the rule.

A description of the interactions of court and counsel

sets the stage. Each side submtted extensive requests for

i nstructions, and there were di sagreenents.! The court did resol ve

4 As exanpl es of disagreenents, Thurston gives the follow ng.
The gover nnent filed objections to Thurston's requested
I nstructions concerning character evidence and reputation (No. 7);
Thurston's status as vice-president (No. 10); the definition of
"knowi ngly" (No. 16); the definition of "willfully" (No. 17); proof
of specific intent to participate (No. 18); the definition of
"overt act" (No. 21); the good-faith defense (No. 22); and
Thurston's reasonable interpretation of Mdicare |laws (No. 23).
Counsel for Thurston objected to three of the governnment's
requested instructions, each of which concerned an el enent of the
of fense: conspiracy (No. 18); unlawful objectives (No. 19); and
overt acts (No. 22).
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the nost serious disputes over sone of the instructions (for
i nstance, on the reasonable interpretation/Prignore question) and
tol d counsel these rulings before closing argunent. The court did
not, though, review all of the requests. Thurston's counsel did
not object to this silence before giving his closing.

Def ense counsel did raise an issue after closing, and
before the jury was instructed, that he wanted to put on record his
specific objections to the governnent's requests. He did not say
he had been prejudiced in any way by the court's failure to rule on
the requested instructions before he gave his closing. The court
replied that it would neither rule on nor hear argunent on the
proposed instructions. Rather, the court stated its understandi ng
that the appropriate time to object was at the end of the
i nstructions. Nonet heless, it did hear argunment on the
governnment's Request No. 8 (the conpelled witness rule), and
declined to give the instruction. It also heard argunent on the
governnment's proposed instructions No. 18 (conspiracy); No. 19
(unl awf ul objectives); and No. 22 (overt act). The only proposed
defense instruction called to the court's attention was No. 24, on
m ssing W tnesses.

The district court did not, as Rule 30 requires, tell
counsel before closing argunent its disposition of all of the

requested i nstructions. But counsel for Thurston had an obligation
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to bring this to the court's attention before the closing and did
not do so.

W t hout addressing the i ssue of whether Thurston has t hus
forfeited the Rule 30 argunent, we choose to sinply evaluate
whet her defense counsel's cl osing argunment was adversely affected.

See United States v. Owens, 167 F.3d 739, 753 (1st Cir. 1999). It

was not. One telling indiciumthat there was no prejudice is that
trial counsel did not ever say to the court he would be prejudiced
if he had to proceed with his closing wi thout knowi ng the court's
di sposition of the renaining requested instructions.

An even nore telling indicium of lack of prejudice is
that Thurston's appellate counsel has been unable to identify any
specific areas of prejudice occasioned by the trial court's |apse.
While in theory such a | apse could cause prejudice, the nost that
is argued here is that there was "no detailed reference to
i nportant |egal concepts regarding crimnal conspiracy and the
state of mnd by which Thurston would be judged." Appel | ate
counsel does not identify those "inportant |egal concepts,” and we
see none. As to Thurston's state of mind, the trial judge did
i nstruct on the governnment's burden to show Thurston had a specific
intent to participate in the conspiracy and to defraud the United
St at es. The court instructed the jury to consider Thurston
individually to determine if he willfully joined the conspiracy.

The court, inturn, defined "willfully.” The court also explicitly

- 33-



rejected Thurston's reasonable interpretation instruction, and it
instructed on good faith. These circunstances belie any clai m of
prej udi ce and Thurston's claimfails.

D. Mdtion for New Trial Based on Disnissal of Apolipoprotein
Char ge

Thurston and his co-defendants were originally charged
wWith conspiracy to commt fraud as to both the ferritin and the
apol i poprotein tests. At the close of the governnment's case the
court granted Thurston's notion for judgnment of acquittal on the
apol i poprotein test, struck those references fromthe indictnent,
and instructed the jury that this issue was no |onger before it.
The governnent did not thereafter refer to this issue.

Thurston now argues that the court should have granted
Thurston a new trial after the jury returned because the
apol i poprotein evidence irretrievably tainted the trial. The
governnent rejoins that counsel should have raised the issue
sooner .

Again, we bypass the issue of forfeiture and reject the
argunent that dism ssal of the apolipoprotein charges tainted the
proceedi ngs. Thurston's argunent that none of this evidence woul d
have been admtted if the ferritin charges were tried alone is
based on an unlikely prem se. Were the evidence adnmitted as to a
di sm ssed count woul d have been adm ssible as to a renai ni ng count,

t he def endant has not suffered prejudice. United States v. Rooney,

37 F.3d 847, 855-56 (2d GCir. 1994) (collecting cases); see United
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States v. Weiner, 3 F.3d 17, 22 (1st Cr. 1993) (jury properly
consi dered evidence relating to counts dism ssed prior to verdict,
since evidence was relevant to remai ning counts).

The gover nment woul d have i ntroduced such evi dence i n any
event as relevant to rebut central defense thenes that, because
Danon had such a decentralized deci sion-maki ng structure, Thurston
was not involved in key decisions. The apol i poprotein evidence
contradi cted Thurston's cl ai ns about the extent and consequences of
Danon's decentralized approach to the make-up, pricing, and
mar keting of its panels.

There was little risk of prejudice for other reasons.
The governnent did not nention the apolipoprotein evidence in its
closing, and exhibits pertaining only to apolipoprotein were
renoved before the docunents were submtted to the jury. Further
nost of the testinony and docunmentary evidence in the first half of
t he case, before the court ruled on the Rule 29 notion, dealt with
ferritin. These factors further mnimzed the likelihood of any
taint.

Thurston's conviction is affirnmed.

V. Sentenci ng Appeal s

A. Thurston's Appeal from Loss Cal cul ation

Much of Thurston's gui delines sentence range (sixty-three
to seventy-eight nonths) was driven by the loss calculation. Both

the PSR and the governnent recommended an intended | oss figure of
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nore than five mllion dollars but Iess than ten mllion dollars.
This resulted in a fourteen-level increase in the base offense
| evel .

Thur st on, not surprisingly, targets this | oss
cal cul ati on. He makes two argunents. The first is that the
gover nment was precluded by a comment to U.S.S.G § 2F1.1 fromever
relying on intended | oss unless the governnent first established
what the actual |oss was and then established that the intended
|l oss was (greater. This is a pure issue of quidelines

interpretation, which we review de novo. See United States v.

&onzal ez-Alvarez, 277 F.3d 73, 77 (1st GCr. 2002). The second

argunent is that the court's conclusion had insufficient factual
support for a nunber of reasons, a contention reviewed for clear
error.
The gui delines interpretation argunment turns on a conment
whi ch provi des:
Consistent with the provisions of 8§ 2X1.1 (Attenpt,
Solicitation or Conspiracy), if anintended | oss that the
def endant was attenpting to inflict can be detern ned,
this figure will be used if it is greater than the actual
| oss.

US S G 8 2F1.1, cnt. n.7 (Fraud and Deceit).

Thurston argues that because the governnent did not show
actual loss, it cannot turn to intended |oss. The argunent is
sinply wong as a matter of the wording of the conment. The

comment directs the use of an intended loss figure when it is
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greater than the actual |oss figure; the cormment does not restrict
the sentencing court's ability to rely on intended | oss when there
is no actual |oss calculation avail able. Defendant's reading al so
makes little sense: it may be easier as a matter of proof to show
i ntended | oss than actual |oss. Conspirators are held accountabl e
for the loss they intend to commt. Finally, it is obvious on
these facts that the intended | oss was greater than the actual | oss
-- sone doctors quit using Danon when, to their disgust, they
realized what the schenme was.

Thurston next nounts a series of fact-based attacks on
the intended | oss figure of nore than five mllion dollars. That
figure is supported by the capital expenditure requests each of the
| abs prepared to obtain funding to buy the equipnent needed to
performthe increased ferritin testing the | abs anticipated. Each
CER i ncluded a financial analysis, one conponent of which was the
esti mated new revenue frombundling the tests. Thus, the intended
| oss calculation was based on the conspirators' own financial
cal cul ati ons.

Thurston argues the CERs, being nere financial
projections, are not an adequate basis for an i ntended | oss figure;
that the CERs were based on an assuned best case scenario in which
no physician who ordered Labscans would decline to get ferritin
tests; that, in any event, not all physicians who ordered the

bundl ed test were tricked into doing so; that the conspiracy was
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not proven to last five years; that the conspiracy ended before
five years had el apsed for several |abs, given the different dates
on which the labs bundled the tests; and that later, only one |ab
reported to Thurston.

A nunber of these are quickly dispatched. The jury
verdict of guilt disposes of the question of the length of the
conspiracy. Thurston's pronotion out of managenent of three of the
labs is irrelevant since he earlier conspired to produce | osses
intended to go on for years.

Thurston al so argues the intended | oss had to be reduced
under U. S.S. G 8§ 2X1.1(b)(2) because the governnent's proof did not
establish that the conspirators had "conpleted all the acts the
conspirators believed necessary on their part for the successful
conpletion of the substantive offense.” 1d. There is no nerit to
the argunent. There was successful conpletion of the offense: the
tests were bundled and doctors were msled into ordering
unnecessary ferritin tests. The conplaints from custoners about
Danon's practices were confirmati on the schene had worked.

The closer question is the degree of precision the
governnment nust reach in showng intended loss. It is true that
the CERs set forth best case scenarios which assuned all doctors
woul d order the bundl ed test without culling out the ferritin test.
If the CERs stood al one, defendant would have a better argunent.

But they are suppl enented by the fact that Danon nmade it extrenely
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difficult for doctors to cull out the ferritin and order the
Labscan without a ferritin test.

Further, the conspirators tried to hide fromdoctors the
fact that there was a significant cost to Medicare associated with
t he bundli ng. The conspirators were maxim zing the probability
that all doctors would accept the bundling, without culling and
wi thout protest. The fact that the conspirators were not entirely
successful in fooling all doctors does not |essen their intent.

We have noted before that intended | oss does not have to
be determned with precision; the court needs only to nake a
reasonabl e estimate in light of the available information. United

States v. Blastos, 258 F. 3d 25, 30 (1st Cr. 2001). There was good

evi dence of intent and sone "prospect of success" for the fraud to
reap over five mllion dollars, and that is all that the case |aw

requires. United States v. Ol ando-Figueroa, 229 F.3d 33, 48 (1st

Cir. 2000). The best case CER projection was a |oss to Medicare
over the charged five-year life of the conspiracy of $5, 800, 230.
It was reasonable for the district court to estimate that the
i nt ended | oss exceeded five mllion dollars, even allowi ng for the
one to two percent normal order rate for ferritin tests. The
government nmet its burden and Thurston offered little in rebuttal

except his protestations of innocence. There was no clear error.
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B. Governnent's Sentenci ng Appea

Gven an intended loss of five mllion dollars,
Thurston's crinme led to the statutory maxi num sentence of five
years. The district court departed downward from the Cuidelines
range by sixteen levels, however, sentencing Thurston to three
mont hs' inprisonment to be followed by twenty-four nonths of
supervi sed rel ease. The court inposed no fine and recomended t hat
the termof inprisonnent be served in a hal fway house.

1. Appeal from G ant of Downward Departures

The governnment argues that each of the stated grounds for

downward departure was in error.™ First, it contends that the

15 The court stated:

[I]n granting the notion for downward departure, |1'm
basing it on two grounds.

First, the downward departure is justified because of the
def endant Thurston's record of charitable work and conmunity
service[, which] is unique, extensive and extraordinary. |
think the record should reflect that in over fourteen years of
sent enci ng defendants, it's ny judgnment that no one had a nore
extraordi nary devotion to charitable work, community service,
and especially his dedication to his church.

And the second ground is that which is set out in the
United States Sentencing Conm ssion Quidelines Manual under
Chapter 1, Part A, Section 3, which is entitled . . . "The
Basi ¢ Approach, paren, policy statenent, closed paren,”
setting forth the rationale of the guidelines, it's cited here
t hat Congress sought reasonable uniformty in sentencing by
narrowi ng the wide disparity in sentences inposed for simlar
crimnal offenses commtted by simlar offenders.

Congress sought proportionality in sentencing through a
system that inposes appropriately different sentences for
crimnal conduct of differing severity.
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district court was forbidden to depart downward based on a
di sparity between Thurston's sentence and the sentence of the
conpany president, a cooperating co-conspirator who pled guilty.
Next, it argues that departure for good deeds is discouraged and
that the facts provide no basis to warrant a finding that
Thurston's good deeds are so exceptional as to make such a
departure appropriate.

a. Standard of Review FEffect of the PROTECT Act

On April 30, 2003, certain provisions of a new statute
affecting the courts of appeals' review of sentencing provisions
becane effective. The PROTECT Act changes the applicabl e standard
of review on certain issues in appeals from departures from the
sent enci ng gui del i nes.

Section 401 of the PROTECT Act anmends 18 U S C
§ 3742(e), which now reads:

(e) Consideration. -- Upon review of the record, the
court of appeals shall determ ne whet her the sentence --

(3) is outside the applicabl e guidelinerange, and

We have a situation here where coconspirator Isola, the
president of Danon and the architect, at |east the prine
architect of this conspiracy, received a sentence of three
years' probation, and it is, in my judgnent, a violation of
the fundanent al purpose of the Sentencing Conmi ssion
Gui del ines to i npose a sentence which is not at | east sonmewhat
simlar to that incurred by a coconspirator who was nore
i nvolved in the conspiracy t[h]lan this defendant.
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(enphasi s

518 U. S

(A) the district court failed to provide the
witten statenent of reasons required by
section 3553(c);

(B) the sentence departs fromthe applicable
gui del i ne range based on a factor that --

(1) does not advance the objectives set
forth in section 3553(a)(2); or

(iit) is not authorized under section
3553(b); or

(ti1) is not justified by the facts of
this case; or

(C the sentence departs to an unreasonable
degree fromthe appli cabl e gui delines range,
having regard for the factors to be
considered in inposing a sentence, as set
forth in section 3553(a) of this title and
the reasons for the inposition of the
particular sentence, as stated by the
district court pursuant to the provisions of
section 3553(c);

The court of appeals shall give due regard to the
opportunity of the district court to judge the
credibility of the wtnesses, and shall accept the
findings of fact of the district court unless they are
clearly erroneous and, except with respect to
det ermi nations under subsection (3)(A) or (3)(B), shal

gi ve due deference to the district court's application of

the guidelines to the facts. Wth respect to
determ nati ons under subsection (3)(A) or (3)(B), the
court of appeals shall review de novo the district

court's application of the quidelines to the facts.

added) .

Thi s changed the prior |aw. Under Koon v. United States,

81 (1996), the appellate courts were not to review a

departure deci sion de novo, but were to ask whet her the sentencing
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court abused its discretion.' |d. at 91, 96-100. Where a district
court grants a departure, we have, before the PROTECT Act, engaged
inathree-part review "(1) we determ ne whether the stated ground
for departure is theoretically perm ssible under the guidelines;
(2) if so, we exanine the record to assess whether there is
adequat e factual support; and (3) we determ ne the appropriateness

of the degree of departure.” United States v. Bogdan, 302 F.3d 12,

16 (1st CGir. 2002). Wiether a stated ground for departure was
theoretically perm ssible (part (1)) was a question of | awrevi ened

de novo. United States v. Bradstreet, 207 F.3d 76, 81 (1st Cr.

2000); cf. United States v. Diaz, 285 F.3d 92, 98-99 (1st Gr.

2002) ("W review de novo whether the district court utilized a
proper basis for [an upward] departure."). Under Koon, we then
reviewed the remaining two parts for abuse of discretion.

See Koon, 518 U. S. 96-100; United States v. Lujan, 324 F. 3d 27, 31

n.5 (1st Cr. 2003); United States v. Martin, 221 F. 3d 55 (1st Cr.

2000) .
The courts of appeal s are now charged with de novo revi ew

of the second issue: whether the facts are exceptional (or outside

16 Bef ore Koon was decided in 1996, the rule in this circuit
was that we woul d revi ew de novo whether, "taking the reasons for
departure stated by the district court at face val ue, those reasons
will as a matter of law justify abandonnent of the guidelines."”
United States v. Whgan, 938 F.2d 1446, 1447 (1st Cir. 1991). W
point this out because Thurston's fraudul ent conduct took place
bef ore Koon and when this court used a de novo standard of review,
as i s now nmandated by the PROTECT Act.
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the heartland), thus warranting consideration of a departure.
Congress requires the courts of appeals to consider whether a
sentence that departs fromthe applicabl e guideline range is based

on a factor that:

(1) does not advance the objectives set forth in
section 3553(a)(2); or
(i) i's not authorized under section 3553(b); or

(ii1) is not justified by the facts of the case[.]
18 U.S.C. § 3742(e)(3)(B)

Thurston argues that the PROTECT Act should not be
interpreted to apply to this case and that, if it did apply, it
woul d be retroactive and invalid. He nakes two statutory intent
argunents: (1) that the internal structure of the statute nmeans it
shoul d not be applied to cases al ready pendi ng on appeal; and (2)
that the presunption against retroactivity should apply.

First, Thurston argues t hat Congress neant application of
the de novo review provisions in the PROTECT Act to be deferred
until appeals arise from sentences entered after the Act becane
effective. This is evident, Thurston says, since the Act inposed
a new requirenment for the district judge to give a witten
statenent of reasons. Fromthis, Thurston argues, all provisions
of the Act were neant to apply only to post-Act sentencing. The
argunment is plausible, but we are unpersuaded. Even before the
PROTECT Act, a trial court was required to give sonme reasons
t hough not necessarily in witing, for a downward departure. See

18 U. S. C. § 3553(c) (2000) (pre-PROTECT Act version); United States
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v. Sclanmb, 997 F.2d 970, 973 (1st Cir. 1993) (discussing

di scouraged ground for departure); United States v. DeMasi, 40 F. 3d

1306, 1324 (1st GCr. 1994) (sane). A requirenent that this
statenent of reasons be witten, rather than oral, has no
particul ar connection to the appellate standard of review.

Al t hough the Act does not expressly say that its de novo
review provision applies to pending appeals, it does give an
effective date of April 30, 2003. The effective date of a statute
does not by itself establish that it has any application to conduct
that occurred at an earlier date. See INS v. St. Cyr, 533 U S

289, 317 (2001) (quoting Landgraf v. USI FilmProds., 511 U. S. 244,

257 (1994)). Still, we agree with the Eighth Crcuit that the new
statute applies to appeals pending as of the effective date of the

statute. See United States v. Agquil ar-Lopez, 329 F.3d 960, 962-63

(8th Cir. 2003). Subject to constitutionally-based retroactivity
concerns, it is certainly within Congress's power to change a

standard of review. See, e.qg., Hnes v. Sec'y of Dep't of Health

& Human Servs., 940 F.2d 1518, 1523 (Fed. GCr. 1991); Consuners

Union of U S. v. FETC 801 F.2d 417 (D.C. Cir. 1986); cf. Bierce v.

Wat er house, 219 U. S. 320, 336-37 (1911). Much of the conduct
regul ated by this part of the PROTECT Act is that of the courts of
appeals (and indirectly, the district courts now under closer
scrutiny), and that involves conduct dating from April 30, 2003

f or war d
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Thurston's fall-back argunment is that applying a changed
standard of review to a case already on appeal would have an
i nper m ssi bl e effect on hi munder the Suprenme Court's retroactivity

jurisprudence. See Landgraf, 511 U.S. at 264. Not so. The change

of a standard of appellate review is one in procedure for the
courts; procedural changes that do not affect substantial rights
are not usually considered retroactive. This legislationis little
di fferent than the Suprene Court's changi ng the standard of review
by directing the courts of appeals to decide ultimte Fourth

Amendnent questions by de novo review See Onelas v. United

States, 517 U. S. 690, 697 (1996). Wen the Suprene Court applies
a rule of federal law to the parties before it, that rule is the
controlling interpretation that nust be applied "retroactively" to

all crimnal cases on direct review See Harper v. Va. Dep't of

Taxation, 509 U S. 86, 95 (1993) (citing Giffith v. Kentucky, 479

U S 314, 322 (1987)). Changing the appellate standard of review,
as done here, could upset no legitimte reliance interest by a
def endant, *” coul d not have induced alteration of the behavior that
led to the crinme, and could not have upset settled expectations.
W see no unfairness to defendants in Congress's requiring a closer
| ook by appellate courts at whether a district court conmtted an

error in deciding that the guidelines permtted a departure. It is

Y 1'n Thurston's case, there could be no reliance interest in
any event, since this court used a de novo standard of review at
the tine he commtted the crine.
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the substance of the sentencing rules, both Guidelines and
statutory, that inpacts defendants.

Thurston makes a cursory argunent that the PROTECT Act
presents serious constitutional separation-of-powers questions. At
the request of the Senate, the Chief Justice, expressing the views
of the U S Judicial Conference, did advise the Senate of the
Conference's opposition to portions of the bill, including
alteration of the standard of review See Letter from Chief
Justice WIlliam H Rehnquist to Senator Patrick Leahy (undated),

avai |l abl e at http://ww. nacdl . org/ public. nsf/2cdd02b415ea

3a64852566d6000daa79/ depart ur es/ $FI LE/ Rehnqui st _| etter. pdf. The
U. S. Sentencing Comm ssion requested that Congress not act until
the Comm ssion had the opportunity to anal yze data and study the
matter. See Letter from Judge Diana Mirphy, Chair of the U S
Sent enci ng Comm ssion, et al. to Senators Orin Hatch and Patrick

Leahy (April 2, 2003), available at http://ww.nacdl.org/

publ i c. nsf/2cdd02b415ea3a64852566d6000daa79/ depart ur es/ $FI LE/ st cg
_comm current. pdf. But judicial opposition to legislation on
policy grounds is one thing, and unconstitutionality of the
| egislation is another. No real theory of unconstitutionality has

been presented by this appeal, and so the issue is waived. See

United States v. Zannino, 895 F.2d 1, 17 (1st G r. 1990).
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b. Application of De Novo Standard of Review

i Disparity Wth Co-Def endant

The district court felt there was an unfair disparity
between a five-year sentence of inprisonnent for Thurston and the
t hree-year probation sentence for co-conspirator Isola. It viewed
Isola as "the architect, at least the prinme architect of this
conspiracy. " Apparently the district court felt that 1Isola,
Thurston's superior, was the guiltier of the twd, and that this
fact overshadowed other differences between their cases. | sol a
pl ed nol o contendere to willful blindness about the apolipoprotein
conspi racy.

As the law of this circuit makes clear, basing the
departure on grounds of disparity in sentence alone between
Thurston and Isola was beyond the district court's authority.

United States v. Wqgan, 938 F.2d 1446, 1448 (1st Cir. 1991); see

also United States v. Ronblo, 937 F.2d 20, 25 n.5 (1st Gr. 1991).

Si destepping circuit precedent, the district court referred to a
statute that requires a sentencing court to consider not only the
Comm ssion's Sentencing Gui delines and policy statenments, but al so
"the need to avoid unwarranted sentence disparities anong
defendants with simlar records who have been found guilty of
simlar conduct." 18 U.S.C. § 3553(a)(6). This provision was

unchanged by the PROTECT Act.
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Yet the sane statute also requires that the court "shal
i npose a sentence of the kind, and within the range [of the
pertinent Quidelines], unless the court finds that there exists an
aggravating or mtigating circunstance of a kind, or to a degree,
not adequately taken into <consideration by the Sentencing
Conmission.” 18 U S.C. 8 3553(b)(1). That is why, since as early
as 1991, this court has interpreted the statute to preclude
sentenci ng judges from departing downward based on "a perceived
need to equalize sentencing outcones for simlarly situated co-

def endants, w thout nore." Whgan, 938 F.2d at 1448 (enphasis

added) .

The "nore" that is needed refers to circunstances not
adequately consi dered by the Comm ssion, and none have been shown
here with regard to disparity. In the pre-Cuidelines era, the
district court's attenpt to avoid perceived unfairness would have
had greater weight. The Quidelines bind us and they bind the
district court. The downward departure based on disparity in
sent ences anong co-defendants was i nperm ssi bl e.

ii. Good Wirks

The second ground, based on Thurston's good wor ks, poses
the nost difficult issue in the case. We have found disparity
al one an i nperm ssible ground; it is possible the trial court would
not have granted so extensive a departure based on good works

al one. It may also be that if the court had granted a nodest
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departure on the second ground, the governnent would not have
appeal ed. But the trial court did not differentiate and the
gover nnment on appeal argues that any departure at all based on good
works (like the departure for disparity) was contrary to | aw.

The Sent enci ng Gui del i nes di scourage downwar d depart ures
fromthe normal sentencing range based on good works -- that is,
civic, charitable, or public service. US S G § 5HL. 11. Such
departures are permtted only when t he good wor ks are excepti onal . *®

See United States v. Pereira, 272 F.3d 76, 80 (1st Cr. 2001). The

district court based its finding that Thurston's good works were
exceptional on Thurston's "record of charitable work and conmunity
service[, which is] unique, extensive and extraordinary." The
court continued, "I think the record should reflect that in over
fourteen years of sentencing defendants, it's ny judgnent that no
one had a nore extraordi nary devotion to charitable work, community
service, and especially . . . to his church.”™ Thurston is a nmenber
of the Church of Latter Day Saints, tithes ten percent of his
income (as his church encourages him to do), and devotes hours
every week to unpaid service with the church in a variety of

positions. Letters fromhis fellowcongregants characterize himas

8 Good works may also be considered in setting a sentence
wi thin the Guidelines range or in setting certain conditions. This
does Thurston no good, however, since the applicable Cuidelines
range is sSixty-three to seventy-eight nonths, all above the
statutory maxi num of sixty nonths.
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a man of principle and inpeccable character!® -— characteri zations
underm ned, of course, by the jury's finding of guilt. In any
event, it is good works, objectively neasured, and not good
character that is at issue.

I n addi tion, Thurston has taken fam |y nenbers and ot hers
into his hone and has been hel pful to his neighbors. For exanple,
t he parents of a woman undergoi ng rehabilitation at a | ocal nedi cal
center stayed at Thurston's hone for several weeks. On anot her
occasion, Thurston and his famly laid sod for an infirmnei ghbor.
Save for his crinme, Thurston appears to have lived a creditworthy
life.

The i ssue then becones, as we engage in de novo review,
the point of reference by which to determ ne whether Thurston's
good works provide a basis for a departure. Earlier, under Koon,
518 U.S. 81, the very sensible rationale was that the district
courts, which saw far nore sentencing cases than the courts of
appeal s, were better positioned to determ ne what was exceptional,
and appellate courts owed deference to that nore expert

determ nation. See id. at 96-100. The PROTECT Act has abrogated

¥ During the trial, numerous wtnesses for both sides
testified to Thurston's reputation for honesty and integrity.
During the sentenci ng phase, many of Thurston's friends and famly
menbers explicitly or inplicitly said they thought the jury verdict
was i ncorrect.

Good character is covered by the aberrant behavi or gui del i nes,
and here is no claim on appeal that Thurston was entitled to a
departure on those grounds.
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t hat deference. There are many policy argunents in favor of
deference to the district court, which were presented to Congress
by the Judicial Conference of the United States. But Congress
chose to decide the balance differently, expressing concern that

the departure rate for certain crinmes and within certain districts

threatened to underm ne the Guidelines regine. See, e.q., HR
Rep. No. 108-66, at 58-509, avail abl e at

http://thomas. | oc. gov/ cgi - bi n/ cpquery/ T?& eport =hr 066&dbnane=cpl10
8& 149 Cong. Rec. H3059, H3066 (daily ed. April 10, 2003)
(statenment of Rep. Sensenbrenner).

In reviewing de novo whether any departure 1is
perm ssi ble, the PROTECT Act and the case law require courts of
appeals to consider three sources: other decisions under the
Gui delines; the Conm ssion's relevant Guidelines and statenents;
and the congressional purposes behind sentencing. Even before the
PROTECT Act, the question of whether a discouraged factor was
present in an exceptional way was determned in large part by

conparison with other Guidelines cases. See Pereira, 272 F.3d at

80 (citing Koon, 518 U.S. at 98). Such other cases are not limted

to cases involving convictions for the sane offense. See United

States v. DeMasi, 40 F.3d 1306, 1324 (1st Cr. 1994). Second,
appellate courts are also to consider policy statenents and
official comentary by the Sentencing Conm ssion. 18 U S.C. 8

3553(b). Third, Section 401 of the PROTECT Act instructs courts of
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appeals to consider whether a departure is consistent with the
pur poses of sentencing stated in 18 U S.C. § 3553(a)(2) -- that is,
retribution, deterrence, incapacitation, and rehabilitation.

As to conparisons with other reported cases, each side
has sonme circuit authority in support of its position; the
government's cases are a closer fit. The governnment cites United
States v. Mrken, 133 F.3d 628, 629-30 (8th G r. 1998) (divided
court reverses a downward departure because good works are not
exceptional for soneone of defendant's inconme and preem nence in a

small town); United States v. Kolbach, 38 F.3d 832, 838-39 (6th

Cir. 1994) (vacating a good works departure because "it is usua
and ordinary, in the prosecution of simlar white collar crines
i nvol vi ng hi gh-ranking corporate executives . . . to find that a

def endant was involved as a |leader in community charities, civic

organi zations, and church efforts"); and United States v.
Haverstat, 22 F.3d 790, 795-96 (8th Cr. 1994) (vacating a
departure for good works where the defendant's charitable and
vol unteer activities did not make himan atypical defendant in an
antitrust price-fixing case).

In United States v. Bogdan, 284 F.3d 324 (1st G r. 2002),

this court found no basis for a dowmnward departure for a caring and
generous father who nmade efforts to inprove his relationship with
his ex-w fe and supported her financially and who was i ntrospective

and renorseful about his crinme. 1d. at 329-30. Wen the district
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court again granted a downward departure because it thought the
sentence "unconscionable,” this court again reversed. Uni t ed
States v. Bogdan, 302 F.3d 12, 16-17 (1st Cr. 2002).

In turn, Thurston relies on several circuit decisions
affirm ng good works downward departures. These cases are |ess
persuasi ve than those cited by the government, since the circuit
courts nerely hold that there was no abuse of discretion and since

the facts are | ess analogous. See United States v. Serafini, 233

F.3d 758, 775-76 (3d Cir. 2000) (affirmng a downward departure
based on exceptional charitable works in |ight of the defendant's

nmeager resources); United States v. Wods, 159 F.3d 1132, 1136- 37

(8th Gr. 1998) (in a bankruptcy fraud case involving a defendant
who transfornmed the lives of two girls and cared for an elderly

friend, a one-level downward departure was not an abuse of

di scretion); United States v. Rioux, 97 F.3d 648, 662-63 (2d Cr
1996) (no abuse of discretion to depart dowward based on a
conbi nati on of nedical condition and civic good deeds). W would

find the expertise reflected in the decisions of the district

courts to be useful as well in determ ning whether particul ar good
wor ks are exceptional. But the parties have not cited any such
cases.

As the governnent's cases indicate, corporate executives
are usually better situated to nmake | arge financial contributions

and are often expected, by virtue of their positions, to engage in
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civic and charitable activities. The ability to nake |large
contributions shoul d not keep a defendant out of jail. See United
States v. MHan, 920 F.2d 244, 248 (4th G r. 1990). And t hose
whose place in |ife does not give themsimlar opportunities should
not be di sadvantaged. See U.S.S.G § 5H1.10.

For simlar reasons, we would be reluctant to find a
def endant's good works exceptional solely on the basis of actions
that were required or encouraged as a condition of nenbership in a
religious institution. Such a result -- which would seem ngly
entitle all nmenbers in good standing to a downward departure --
could undercut the principle that religion (like socio-econonic
status) is a forbidden basis for departure. See U S.S.G § 5HL. 10.
On the other hand, good works should not have | ess wei ght because
a def endant was notivated by religious belief. Thurston should not
be disadvantaged by his church invol venent. It would, in any
event, do a disservice to Thurston to categorize himentirely in
ternms of his economic or religious status. H s good works predated
his executive status and continued over tinme; they exceeded the
bare requi renments for church nenbership; and they i nvol ved costs to
himin ternms of tine and effort.

In sum the conparison to other case law is not
di spositive and is, in any event, only one part of the analysis.

We nove on to the CGuidelines and to the purposes of sentencing.
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Two salient principles emerge fromthe Guidelines: the
goal of parity between white collar and other crimnal defendants
and the goal of discouraging departures based on good works.
Congress and the Sentencing Comm ssion were clear that under the
pre-Cui delines regime, sentences for white collar crines were too
| eni ent . 2° The Sentencing Commission intended to "equalize
puni shnments for '"white collar' and 'blue collar’ crine.”" United
States v. Rivera, 994 F.2d 942, 955 (1st Cr. 1993) (Breyer, J.).

Viewing the departure in terms of the purposes of
sentencing also nilitates against the departure. Thur st on was
convicted of a serious crine, a massive fraud at public expense
i nvolving deceit, trickery, and sophistication. The federal

governnent spent approxi mately $249 billion on Medi care | ast year.

20 See Mary Kreiner Ramirez, Just in Crine: Quiding Econonic
Cime ReformAfter the Sarbanes-Oxl ey Act of 2002, 34 Loy. U. Chi.
L.J. 359, 372-76 (2003) (discussing the Sentencing Conm ssion's
concern that white-collar <crines have been "grossly under-
sentenced"”); id. at 396-401 (collecting data on the under-
sentencing of white-collar crines and arguing that the preval ence
of downward departures in white collar cases threatens to underm ne
the integrity of the Sentencing Guidelines); see also Testinony of
Sent enci ng Comm ssi oner Stephen Breyer Before the Senate Conmttee
on the Judiciary, Cct. 22, 1987, reproduced in 146 PLI/Crim 811,
824 (1987) ("[T]he Conm ssion considers present sentencing
practices, in which white collar crimnals receive probation nore
often than other offenders who conmtted crines of conparable
severity, to be wunfair."); 28 USC 8§ 994(m (2000) ("The
[ Sent enci ng] Conmi ssion shall insure that the guidelines reflect
the fact that, in many cases, current sentences do not accurately
reflect the seriousness of the offense.”). The recent enactnent of
enhanced penalties for nmany white collar crinmes only underscores
Congress's disinclination towards leniency for white collar
crimnals. See Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204,
88 801-1107, 116 Stat. 745, 800-10.
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One group has estimated that about three percent of the $1.4
trillion the country spent on health care in 2001 was lost to

fraud.?* "A Sick Business," The Econom st, June 28, 2003, at 64

(citing data fromNational Health Care Anti-Fraud Associ ation); see
Nati onal Health Care Anti-Fraud Associ ation, Health Care Fraud, at

p. 2, available at http://ww.nhcaa. org/pdf/all_about hcf. pdf

(n.d.). The retribution and deterrent interests in sentencing
would be significantly wundercut by permtting a good works
departure on this record.

"Good works" do not stand al one. They nust be eval uat ed
in the context of the crime and the purposes of sentencing. Health
care fraud, a form of white collar fraud, is a serious nationa
probl em affecting the financial integrity of prograns neant to aid
tens of mllions of people in need of health care. Every dollar
lost to fraud is a dollar that coul d have provi ded nedical care to
the elderly or the disabled. By definition, Medicare fraud wll
nost likely be white collar fraud, commtted by educated people
W th responsible jobs. Thurston's executive position at Danon

whi ch gave him the resources to undertake many of his charitable

2L For other circuit court cases involving Medicare and
Medi caid fraud, see United States v. Baxtonbrown-Smith, 278 F.3d
1348 (D.C. Cir. 2002) (fraud exceeding two mllion dollars); United
States v. Liss, 265 F.3d 1220 (11th G r. 2001) (ki ckback schene for
referrals); United States v. Requeiro, 240 F.3d 1321 (11th Cr.
2001) (fraud exceeding fifteen mllion dollars); United States v.
Mcd endon, 195 F.3d 598 (11th Cr. 1999) (fraud exceeding three
mllion dollars); and United States v. Polin, 194 F.3d 863 (7th
Cir. 1999) (Medicare kickback schene).
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wor ks, al so enabled himto performthe crime. Wre it not for the
statutory nmaxinum he would, wunder the Guidelines, have been
sentenced to inprisonnent for nore than five years. A five-year
termof inprisonment in light of the nature of the crine reflects
t he seriousness of the offense, the need for congruity with "blue
collar” crime, and the need to deter other executives fromsimlar
| aw breaking. Thurston's admrable good works sinply are not so
exceptional, in context, as to provide a basis to depart.

The governnent's argunent that Thurston's conduct
warranted an upward adj ustnent for obstruction of justice based on
perjury at trial need not be resol ved, given our disposition of the
ot her i ssues. The statute caps his period of incarceration at
sixty nonths. It is noteworthy, though, that Thurston's testinony
on key matters of fact was contradicted by nultiple wtnesses.

c. Fine

The governnment argues that the sentencing judge erred by
failing to inpose a fine on Thurston in accordance with the
Gui del ines. Thurston argued, and the district court accepted, that
he should not receive a fine because that would create an
unacceptable disparity between his sentence and that of co-
defendant Isola. Sentence disparity is an unacceptable basis for
refusing to inpose a fine and is plain error for the reasons

di scussed earlier.
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Thurston contends that the governnment has forfeited its
argunent that a fine nust be inposed by failing to object after the
judge ruled. The governnent earlier took the position that a fine
nmust be i nposed and al so argued that the court could not refuse to
inmpose a fine on the basis of disparity -- the only argunent
Thur st on present ed. In these circunstances, the issue was not

forfeited. See &llant, 306 F.3d at 1187-88 (holding that a

sentencing i ssue was not forfeited as a result of counsel's failure

to object after the court's ruling); cf. United States v. Meserve,

271 F. 3d 314, 325 (1st Cir. 2001) (nmotion to strike unnecessary to
preserve evidentiary issue where party objected prior to trial
court's ruling). Even were this an instance of forfeiture, the
district court commtted plain error in its rationale.

Before this court, Thurston attenpts to defend the
decision not to inpose a fine on the basis that the statutory
definition of his crinme, which provides that a fine may be
assi gned, trunps the CGuidelines, which provide that a fine nust be
assigned barring special circunstances. The crime of which
Thurston was convicted, 18 U S.C. 8§ 371, provides for a prison
term a fine, or both. By contrast, U S.S.G 8 5El.2(a) says, "The
court shall inpose a fine in all cases, except where the def endant
establishes that he is unable to pay and is not likely to becone
able to pay any fine." (enphasis added). The defendant did not

establish, or even seek to establish, inability to pay. The
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sentencing judge made no finding, inplicit or explicit, that
Thurston could not pay. The PSR estimated that Thurston had a net
worth of over $1.5 mllion, and the mninmum fine under the
CQui del i nes was $12, 500.

Because the sentence fixed by US S. G § bEl.2(a) is
wi thin the range contenplated by 18 U S.C. 8§ 371, the Guideline is

not trunped by the statute. See United States v. Page, 84 F.3d 38,

43 (1st Cir. 1996) ("There is no reason why the Guidelines nay not
make their own classifications within the statutes, and hence
definitions which the courts nust observe, so | ong as these are not
internally inconsistent or in violation of the Constitution or a
federal statute."). Here there is no inconsistency and the
district court was required to inpose a fine.

V. Concl usi on

Thurston's conviction is affirnmed. Thurston's sentence
is vacated; the downward departure based on good works and
purported disparity is reversed; and the order that no fine be
i mposed is reversed. The case is remanded for inposition of the
statutory maxi num sentence of sixty nmonths in prison and for

i nposition of an appropriate fine. So ordered.
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